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TEXANS UNITING FOR REFORM AND
FREEDOM

§
§
§

IN THE DISTRICT COURT

Plaintiffs, §
§

V. §
§

AMADEO SAENZ JR., P.E.
INDIVIDUALLY AND AS  EXECUTIVE
DIRECTOR OF THE TEXAS
DEPARTMENT OF
TRANSPORTATION, COBY CHASE,
INDIVIDUALLY AND AS DIRECTOR OF
THE TEXAS DEPARTMENT OF
TRANSPORTATION GOVERNMENT
AND PUBLIC AFFAIRS DIVISION, THE
TEXAS DEPARTMENT OF
TRANSPORTATION AND THE TEXAS
TRANSPORTATION COMMISSION

§
§
§
§
§
§
§
§
§
§
§
§
§

200TH JUDICIAL DISTRICT

Defendants. § OF TRAVIS COUNTY, TEXAS

PLAINTIFFS’ SECOND AMENDED ORIGINAL PETITION AND APPLICATION FOR
INJUNCTIVE RELIEF, INCLUDING TEMPORARY RESTRAINING ORDER

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Texans Uniting for Reform and Freedom (hereinafter, “TURF”),

Plaintiff herein, and files this Plaintiff’s Second Amended Original Petition and

Application for Injunctive Relief, Including Temporary Restraining Order against

Amadeo Saenz Jr., P.E. Individually and as Executive Director of the Texas Department

of Transportation and Coby Chase, Individually and as Director of the Texas

Department of Transportation Government and Public Affairs Division, Defendants

herein, and in support thereof, show the court the following:
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PARTIES AND SERVICE

1. Plaintiff TURF is a non-profit organization whose mission is to educate

the public about the Texas government’s new shift to tolling using controversial

financing methods called public-private partnerships (called Comprehensive

Development Agreements or CDAs in Texas), the tolling of existing corridors, and the

eminent domain abuse inherent in these plans (confiscating private land to give to a

private company for commercial gain). TURF also educates the public about the

Trans Texas Corridor (TTC), the first of the planned NAFTA Superhighways connected

to the Security and Prosperity Partnership (SPP) and coming merger with Mexico and

Canada through a North American Union (NAU). TURF is a grassroots group of

taxpaying Texans who are asking for reforms that require accountability and good

public policy as well as promoting non-toll, sensible transportation solutions.  TURF

can prosecute the claim asserted herein without the participation of individual

members.  Terri Hall is the Executive Director and a member of TURF.

2. Defendant Amadeo Saenz Jr., P.E., Individually and as Executive Director

of the Texas Department of Transportation, is executive director of the Texas

Department of Transportation (“TxDOT”).  He has appeared for all purposes and

service is not necessary at this time.

3. Defendant Coby Chase, Individually and as Director of the Texas

Department of Transportation Government and Public Affairs Division, is director of

the TxDOT Government and Public Affairs Division.  He has appeared for all purposes
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and service is not necessary at this time.

4. Defendant the Texas Department of Transportation is a public agency of

the State of Texas.  It may be served with process by and through its executive director

Defendant Amadeo Saenz Jr., P.E., at his office located at 125 E. 11th Street, Austin,

TX 78701.  Service of said Defendant as described above can be effected by personal

delivery.

5. Defendant the Texas Transportation Commission is an appointed

commission of the State of Texas.  It may be served with process by and through its

chairman Ric Williamson, at his office located at 125 E. 11th Street, Austin, TX 78701.

 Service of said Defendant as described above can be effected by personal delivery.

JURISDICTION AND VENUE

6. The subject matter in controversy is within the jurisdictional limits of this

court pursuant to the Uniform Declaratory Judgments Act and § 556.001 et seq. of the

Texas Government Code.  Plaintiffs claim standing to sue under the doctrine of

taxpayer standing. See Bland Independent School District v. Blue, 34 S.W.3d 547,

555-56 (Tex.2000); Williams v. Lara, 52 S.W.3d 178-79 (Texas 2001).  Defendants’

claim of sovereign immunity is without merit as the acts complained of were not

lawfully authorized.  Cobb v. Harrington, 190 S.W.2d 709, 712 (Tex. 1945).  The

affidavits attached to Plaintiffs’ Original Petition and Application for Injunctive relief,

along with the affidavits attached to Plaintiffs’ First Amended Original Petition and

Application for Injunctive relief, along with the affidavits attached hereto, are on file with
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the Court and are incorporated by reference herein.  These affidavits establish that

Defendants have acted illegally and thus sovereign immunity does not bar this action.

 Defendants the Texas Department of Transportation and the Texas Transportation

Commission are necessary parties to this declaratory action to construe their

statutory and constitutional limits.

7. This court has jurisdiction over Defendants as they are residents of

Texas.

8. Venue in Travis County is proper in this cause under Section 15.002 of

the Texas Civil Practice and Remedies Code because Defendants Saenz and Chase

are domiciled in Travis County, Texas.

FACTS

9. Following a legislative session in which it was roundly criticized for its

advocacy of an expansive toll road policy, TxDOT launched a political campaign called

“Keep Texas Moving” (“KTM”) in an attempt to advocate a public policy of tolling most

roads in Texas.  As federal, state, and local officials debate and vote on the

advisability of this policy, TxDOT has sought to influence this political issue with its

KTM campaign.  10. Unlike purely educational efforts such as the “Don’t Mess

With Texas” campaign, the KTM campaign is a one-sided attempt to advocate one

political point of view on a highly controversial matter that is far from politically

decided.  The campaign is designed by contractor ViaNovo, a political consulting firm

headed by political strategist Matthew Dowd.  Absolutely no non-toll related solutions
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to the transportation needs of Texas are presented in the KTM campaign, and the

purportedly informational website associated with the campaign contains falsehoods

and half-truths that clearly show TxDOT’s blatant advocacy for a toll road policy

throughout the state.  The campaign does not provide accurate information about

existing toll projects, but rather provides inaccurate information designed to promote

the expanded adoption of toll road policy.  Additionally, TxDOT has openly lobbied the

United States Congress in support of TxDOT’s desire to toll existing federal interstate

highways and other tolling initiatives.  As such, the KTM campaign and the lobbying

campaign constitute state agency-sponsored political advocacy and lobbying that are

prohibited by § 556.001 et seq. of the Texas Government Code.

11. Defendants claim authority to engage in political advocacy and lobbying

pursuant to § 228.004 of the Texas Transportation Code.  Plaintiff strongly disagrees

with such interpretation of § 228.004, as stated in Plaintiffs’ Response to Defendant’s

Plea to the Jurisdiction and Plaintiffs’ First Supplemental Response to Defendant’s

Plea to the Jurisdiction, which are on file with the Court and incorporated herein.  To

the extent that § 228.004 of the Texas Transportation Code purports to allow TxDOT to

engage in political advocacy in favor of toll road policy, such statute on its face and as

applied is unconstitutional as a violation of the First Amendment to the United States

Constitution, the Fourteenth Amendment to the United States Constitution, and Article

I, Section 8 of the Texas Constitution.  By using government funds to promoting a

particular political viewpoint, Defendants are impermissibly using government power



6

to skew the political debate concerning toll road policy.  Thus, the free speech and

equal protection rights of anti-toll road citizens to engage in a free and fair political

debate are curtailed by government action.  The government may not promote a

particular political viewpoint to the exclusion of other viewpoints. Police Dept. of the

City of Chicago v. Moseley, 408 U.S. 92 (1972)(city ordinance which distinguishes

between certain forms of picketing violates the equal protection clause by proscribing

certain types of speech).  Here, equal protection of the laws has been denied by

distinguishing and penalizing (through massive government subsidies to opposing

points of view) certain forms of speech on the basis of their content.

12. Unless Amadeo Saenz Jr., P.E. Individually and as Executive Director of

the Texas Department of Transportation and Coby Chase, Individually and as Director

of the Texas Department of Transportation Government and Public Affairs Division,

Defendants herein, are immediately enjoined and restrained, Defendants will

continue to direct the expenditure of TxDOT funds for prohibited and unconstitutional

political advocacy and lobbying as described above.

ELEMENTS FOR INJUNCTIVE RELIEF

13. In light of the above described facts, Plaintiffs seek declaratory and

injunctive relief.  This lawsuit is brought pursuant to § 37, Texas Civil Practice and

Remedies Code.  Plaintiffs seek a declaration that Defendants’ direction of the

expenditure of public funds for the KTM campaign and lobbying campaign is illegal,

and an injunction prohibiting Defendants from directing further illegal expenditures in
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this regard.

14. Plaintiffs are likely to succeed on the merits of this lawsuit because

Defendants have violated § 556.004 of the Texas Government Code by directing the

expenditure of public funds for political advocacy in support of toll roads, and have

openly lobbied the United States Congress in favor of expansive toll road policy in

violation of § 556.006 of the Texas Government Code.

15. Unless this Honorable Court immediately restrains the Defendants,

Plaintiffs will suffer immediate and irreparable injury, for which there is no adequate

remedy at law to give Plaintiffs complete, final and equal relief.  More specifically,

Plaintiffs will show the court the following:

A. The harm to Plaintiffs is imminent because the illegal

expenditures at issue are ongoing and constitute an impermissible

propaganda campaign designed to mislead the public in favor of toll policy and

an impermissible lobbying campaign designed to expand toll policy.

B. This imminent harm will cause Plaintiffs irreparable injury in that

their tax dollars are being irrevocably spent on an ongoing and impermissible

propaganda and lobbying campaign designed to persuade the public and the

U.S. Congress to support a controversial political program in favor of toll roads.

 Additionally, it will be impossible to undo the harm caused by TxDOT’s

unlawful campaign, after the campaign has been fully implemented.

C. There is no adequate remedy at law which will give Plaintiffs
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complete, final and equal relief because the campaign in question will in all

likelihood have run its course before final adjudication of the merits of Plaintiffs’

declaratory judgment claims.

BOND

16. Plaintiffs are willing to post a reasonable temporary restraining order

bond and request the court to set such bond.

REMEDY

17. Plaintiffs have met their burden by establishing each element which

must be present before injunctive relief can be granted by this court, therefore

Plaintiffs are entitled to the requested temporary restraining order.

18. Plaintiffs request the court to restrain Defendants from permitting,

directing or otherwise allowing the expenditure of any public funds on the “Keep Texas

Moving” campaign and/or any attempt to lobby any governmental unit in favor of any

proposal to implement toll roads.

19. It is essential that the court immediately and temporarily restrain

Amadeo Saenz Jr., P.E. Individually and as  Executive Director of the Texas

Department of Transportation and Coby Chase, Individually and as Director of the

Texas Department of Transportation Government and Public Affairs Division,

Defendants herein, from permitting, directing or otherwise allowing the expenditure of

any public funds on the “Keep Texas Moving” campaign and/or any attempt to lobby

any governmental unit in favor of any policy to expand the implementation of toll roads.
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 It is essential that the court act immediately, prior to giving notice to Defendants and a

hearing on the matter because the campaign is ongoing, further expenditures in

furtherance of the campaign are imminent, and the political effect of the campaign,

once it is fully implemented, can never be undone.

20. In order to preserve the status quo during the pendency of this action,

Plaintiffs requests that the Defendants be temporarily enjoined from permitting,

directing or otherwise allowing the expenditure of any public funds on the “Keep Texas

Moving” campaign and/or any attempt to lobby any governmental unit in favor of any

policy to expand the implementation of toll roads.

21. On final trial on the merits, that the Court permanently enjoin Amadeo

Saenz Jr., P.E. Individually and as  Executive Director of the Texas Department of

Transportation and Coby Chase, Individually and as Director of the Texas Department

of Transportation Government and Public Affairs Division, Defendants herein, from

permitting, directing or otherwise allowing the expenditure of any public funds on the

“Keep Texas Moving” campaign and/or any attempt to lobby any governmental unit in

favor of any policy to expand or change toll road policy.

CAUSES OF ACTION

22. The above-described acts of Defendants constitute violations of §

556.004 and 556.006 of the Texas Government Code, in that Defendants have

directed the expenditure of public funds for the political purpose of supporting and

expanding the policy of toll roads, and have directed the expenditure of public funds to
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lobby the United States Congress in favor of a policy of expanding toll roads and

tolling existing interstate highways.  Pursuant to § 37, Texas Civil Practice and

Remedies Code, Plaintiffs seek a declaration that such expenditures and lobbying

activities are ultra vires activities prohibited by law.  Plaintiffs further seek a temporary

and permanent injunction prohibiting Defendants from permitting, directing or

otherwise allowing the expenditure of any public funds on the “Keep Texas Moving”

campaign and/or any attempt to lobby any governmental unit in favor of a policy of

expanding toll roads and tolling existing interstate highways.  Plaintiffs seek

reasonable and necessary attorney fees pursuant to § 37, Texas Civil Practice and

Remedies Code.

PRAYER

WHEREFORE, PREMISES CONSIDERED, Terri Hall and TURF, Plaintiffs

herein, respectfully prays that:

A. Amadeo Saenz Jr., P.E. Individually and as  Executive Director of

the Texas Department of Transportation and Coby Chase, Individually and as

Director of the Texas Department of Transportation Government and Public

Affairs Division, Defendants herein, will be cited to appear and answer herein;

B. A temporary restraining order will issue without notice to Amadeo

Saenz Jr., P.E. Individually and as  Executive Director of the Texas Department

of Transportation and Coby Chase, Individually and as Director of the Texas

Department of Transportation Government and Public Affairs Division,
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Defendants herein, restraining Defendants, Defendants’ officers, agents,

servants, employees, successors and assigns, and attorneys from permitting,

directing or otherwise allowing the expenditure of any public funds on the “Keep

Texas Moving” campaign and/or any attempt to lobby any governmental unit in

favor of any proposal to implement toll roads or to expand or change toll road

policy;

C. The Court sets a reasonable bond for the temporary restraining

order;

D. After notice and hearing, a temporary injunction will issue

enjoining and restraining Amadeo Saenz Jr., P.E. Individually and as  Executive

Director of the Texas Department of Transportation and Coby Chase,

Individually and as Director of the Texas Department of Transportation

Government and Public Affairs Division, Defendants herein, restraining

Defendants, Defendants’ officers, agents, servants, employees, successors

and assigns, and attorneys from permitting, directing or otherwise allowing the

expenditure of any public funds on the “Keep Texas Moving” campaign and/or

any attempt to lobby any governmental unit in favor of any policy to expand the

implementation of toll roads;

E. After trial on the merits, the Court permanently enjoin Amadeo

Saenz Jr., P.E. Individually and as  Executive Director of the Texas Department

of Transportation and Coby Chase, Individually and as Director of the Texas
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Department of Transportation Government and Public Affairs Division,

Defendants herein, restraining Defendants, Defendants’ officers, agents,

servants, employees, successors and assigns, and attorneys from permitting,

directing or otherwise allowing the expenditure of any public funds on the “Keep

Texas Moving” campaign and/or any attempt to lobby any governmental unit in

favor of any policy to expand the implementation of toll roads;

F. The Court enter a declaration that Defendants’ activities as

described above are illegal and award Plaintiffs attorney fees and costs in an

amount within the jurisdictional limits of the Court; and

G. For such other and further relief, in law or in equity, to which

Plaintiffs may be justly entitled.

Respectfully submitted,

The Law Offices of Darby Riley

By:                                                                                
Charles Riley
Texas Bar No. 24039138
320 Lexington Ave.
San Antonio, Texas  78215-1913
Tel. (210)225-7236
Fax. (210)227-7907
Attorney for Plaintiffs

VERIFICATION

STATE OF TEXAS §
§

COUNTY OF BEXAR §
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BEFORE ME, the undersigned authority, personally appeared Terri Hall,

Executive Director of Texans Uniting for Reform and Freedom, who, on oath, stated

that the statements made in the foregoing Plaintiffs’ Second Amended Original

Petition and Application for Injunctive Relief, Including Temporary Restraining Order

are true and correct.

                                                                                    
Terri Hall

SUBSCRIBED AND SWORN TO BEFORE ME on this the           day of October,

2007, to certify which witness my hand and seal of office.

                                                                                    
Notary Public, State of Texas

CERTIFICATE OF SERVICE

I certify that on October 18, 2007 a true and correct copy of the above was served
by hand delivery on the following counsel of record:

Kristina W. Silcocks
Assistant Attorney General
P.O. Box 12548
Austin, Texas 78711-2548

                                                                                    
Charles Riley

TEXANS UNITING FOR REFORM AND
FREEDOM

§
§
§

IN THE DISTRICT COURT

Plaintiffs, §
§

V. §
§
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AMADEO SAENZ JR., P.E.
INDIVIDUALLY AND AS  EXECUTIVE
DIRECTOR OF THE TEXAS
DEPARTMENT OF
TRANSPORTATION, COBY CHASE,
INDIVIDUALLY AND AS DIRECTOR OF
THE TEXAS DEPARTMENT OF
TRANSPORTATION GOVERNMENT
AND PUBLIC AFFAIRS DIVISION, THE
TEXAS DEPARTMENT OF
TRANSPORTATION AND THE TEXAS
TRANSPORTATION COMMISSION

§
§
§
§
§
§
§
§
§
§
§
§
§

200TH JUDICIAL DISTRICT

Defendants. § OF TRAVIS COUNTY, TEXAS

TEMPORARY RESTRAINING ORDER

On                       , 2007, the Application for a Temporary Restraining Order of

Terri Hall and Texans Uniting for Reform and Freedom, Plaintiffs herein, was heard

before this court.

Based upon the pleadings, records, documents filed by counsel, and the

arguments of counsel at the hearing, IT CLEARLY APPEARS:

A. That unless Amadeo Saenz Jr., P.E. Individually and as  Executive

Director of the Texas Department of Transportation and Coby Chase,

Individually and as Director of the Texas Department of Transportation

Government and Public Affairs Division, Defendants herein, are immediately

restrained from permitting, directing or otherwise allowing the expenditure of

any public funds on the “Keep Texas Moving” campaign and/or any attempt to

lobby any governmental unit in favor of any policy to expand the implementation
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of toll roads, said Defendants will commit the foregoing before notice and a

hearing on Plaintiffs’ Application for Temporary Injunction.

B. Plaintiffs will suffer irreparable harm if Amadeo Saenz Jr., P.E.

Individually and as  Executive Director of the Texas Department of

Transportation and Coby Chase, Individually and as Director of the Texas

Department of Transportation Government and Public Affairs Division are not

restrained immediately because the aforementioned campaign is ongoing,

further expenditures in furtherance of the campaign are imminent, and the

political effect of the campaign, once it is fully implemented, can never be

undone and there is no adequate remedy at law to grant Plaintiffs complete,

final and equal relief.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Amadeo

Saenz Jr., P.E. Individually and as  Executive Director of the Texas Department of

Transportation and Coby Chase, Individually and as Director of the Texas Department

of Transportation Government and Public Affairs Division, Defendants herein, and all

of Defendants’ officers, agents, servants, employees, successors and assigns, and

attorneys are ORDERED to 1) immediately cease and desist from permitting,

directing or otherwise allowing the expenditure of any public funds on the “Keep Texas

Moving” campaign; and, 2) immediately cease and desist from any attempt to lobby

any governmental unit in favor of any proposal to implement toll roads or to expand or

change toll road policy, from the date of entry of this order until fourteen (14) days
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thereafter, or until further order of this Court.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Plaintiffs’

Application for Temporary Injunction be heard on                                       at               .M in

the                                      District Court, Travis County, Texas.  Defendants Amadeo

Saenz Jr., P.E. Individually and as  Executive Director of the Texas Department of

Transportation and Coby Chase, Individually and as Director of the Texas Department

of Transportation Government and Public Affairs Division are commanded to appear

at that time and show cause, if any exist, why a temporary injunction should not be

issued against said Defendants.

Actual notice of the terms of this Order shall require the Defendants enjoined

herein to immediately comply with this Order, notwithstanding any lack of formal

service of process at the time Defendants receive such actual notice.

The clerk of the above-entitled court shall issue a temporary restraining order in

conformity with the law and the terms of this order upon the filing by Plaintiffs of the

bond hereinafter set.

This order shall not be effective until Plaintiffs deposit with the Clerk, a bond in

the amount of $______________ in conformity with the law.

SIGNED and ENTERED on       _______________________     at               .M.

                                                                                    
PRESIDING JUDGE
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