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TEXANS UNITING FOR REFORM AND
FREEDOM

IN THE DISTRICT COURT

Plaintiffs,
V.

§
§
§
§
§
§
§
AMADEO SAENZ JR,, P.E. §
INDIVIDUALLY AND AS EXECUTIVE § 200TH JUDICIAL DISTRICT
DIRECTOR OF THE TEXAS §
DEPARTMENT OF §
TRANSPORTATION, COBY CHASE, §
INDIVIDUALLY AND AS DIRECTOROF  §
THE TEXAS DEPARTMENT OF §
TRANSPORTATION GOVERNMENT §
AND PUBLIC AFFAIRS DIVISION, THE §
TEXAS DEPARTMENT OF §
TRANSPORTATION AND THE TEXAS §
TRANSPORTATION COMMISSION §
§

Defendants. § OF TRAVIS COUNTY, TEXAS

PLAINTIFFS’ FIRST SUPPLEMENTAL RESPONSE
TO DEFENDANTS’ PLEA TO THE JURISDICTION

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Texans Uniting for Reform and Freedom (hereinafter, “TURF”),
Plaintiff herein, and, subject to its Motion for Continuance, files this First Supplemental
Response to Defendants’ Plea to the Jurisdiction, and in additional to all other
argument and authority previously and contemporaneously provided, shows the court
the following:

A. Mootness

Defendants claim that this action is moot. However, the affidavitof Helen Havelka



in support of this contention merely states that TxDOT “does not have any additional
public expenditures for any future media placement under the currentKeep Texas Moving
campaign” (emphasis added). This cryptic statement creates more questions than it
answers, and is contradicted by statements in the Memorandum concerning the
campaign written by Coby Chase. See the Second Supplemental Affidavit in Support of
Injunctive Relief of Terri Hall, on file with the Court and incorporated by reference herein.
Exhibits T and V of said affidavit establishes that the Keep Texas Moving campaign will
continue through 2008 as the public hearings on the 1-69/Trans Texas Corridor are held.

Even if the “current” Keep Texas Moving campaign has run its course, which is
denied based on the above, the “capable of repetition yet evading review” exception to the
mootness doctrine applies because the challenged acts (the spending of public money
on political advocacy and/or lobbying), is of such short duration that Plaintiff cannot obtain
review before the issue becomes moot, and there is a reasonable expectation that the
same action will occur again if the issue is not considered. See Blum v. Lanier, 997
S.W.2d 259, 264 (Tex.1999).

Additionally, the “public interest’ exceptionto the mootness doctrine also applies.
This is an issue of considerable public importance and the issue is capable of repetition
between either the same parties or other members of the public. See Univ.
Interscholastic League v. Buchanan, 848 S.W.2d 298, 304 (Tex.App.-Austin 1993, no
pet.).

B. Standing



§ 228.004 of the Texas Transportation Code allows TxDOT to “promote the
development and use of toll projects through marketing and advertising activities. As
previously argued, this provision pertains to the provision of information concerning
approved toll projects and does not allow political advocacy by TxDOT in favor of the
policy of toll roads.

The word “development” must be read in its technical context as the initial
phases of constructing an approved toll project. The word “development” is used by
TxDOT and in the road building industry to signify the initial phases of building a road.
See the Second Supplemental Affidavit in Support of Injunctive Relief of Terri Hall, at
Exhibit V. TxDOT’s authority to promote the development of a toll project does not
encompass promotion of every activity that can be said to bring a toll road into being.
To read TxDOT’s authority to promote the development of toll policy so broadly would
be to allow TxDOT to make campaign contributions and hold political rallies, and
could not have been intended by the Legislature via an obscure provision of the Texas
Transportation Code. The political advocacy engaged in by TxDOT at issue in this suit
differs from such overt political activity in degree but not in character. Through
evidence of TxDOT’s misinformation, political targeting, lobbying, and attempts to
influence the public perception of toll road policy, Plaintiff has created a fact question
as to whether TxDOT’s activities constitute impermissible political advocacy and

lobbying.



Plaintiffs’ interpretation of these statutory provisions is based on the technical
definition of the word “development” and gives meaning to both the Transportation
Code and Government Code provisions at issue. See, Tex. Gov. Code § 311.011
(statutory construction should be based primarily on text of statutes); see also,
Elledge v. Friberg-Cooper Water Supply Corp., 2007 WL 2404872, 50 Tex. Sup. Ct. J.

1060 (Tex. 2007, pet. filed)(Court must attempt to harmonize statutory provisions).

C. Associational Standing

An association has standing to sue on behalf of its members if 1) its members
would otherwise have standing to sue in their own right; 2) the interests the
organization seeks to protect are germane to the organization’s purposes; and 3)
neither the claim asserted nor the relief requested requires the participation of
individual members in the lawsuit. Texas Ass’n of Business v. Texas Air Control
Board, 852 S.W.2d 440, 447 (Tex. 1993) (adopting the test from Hunt v. Washington
State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977)). Plaintiffs have pleaded facts
sufficient to confer associational standing on Plaintiff TURF, and the affidavits of Terri
Hall on file with the Court further support the associational standing of TURF in this
case.

D. Incorporation of Evidence

Plaintiffs incorporate by reference herein all pleadings, allegations and
affidavits filed with Plaintiff's Original Petition, Plaintiffs’ First Amended Original

Petition, and Plaintiffs Second Amended Original Petition.



PRAYER
WHEREFORE, PREMISES CONSIDERED, TURF, Plaintiff herein, respectfully
prays that Defendants’ Plea to the Jurisdiction be denied, and for such other and

further relief, in law or in equity, to which Plaintiff may be justly entitled.

Respectfully submitted,
The Law Offices of Darby Riley

By:
Charles Riley

Texas Bar No. 24039138

320 Lexington Ave.

San Antonio, Texas 78215-1913
Tel. (210)225-7236

Fax. (210)227-7907

Attorney for Plaintiff TURF
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